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Court of Appeals of the District of Col^bia 


No. 4840. 

Eena E. Moore, Appellant, 
vs. 

Ethel Romaine Boyd. 


a Supreme Court of the District of Columbig^. 

Equity. No. 41962. j 

I 

j 

Ethel Romaine Boyd, Plaintiff, 

vs. 

Ella Talburtt Moore, Bettie H. Talburtt, i George 
Talburtt Walsh, Horatio Shannon, and Richard 

C. Moore, Defendants. 

United States of America, j 

District of Columbia, ss: i 

1 

Be it remembered that in the Supreme Court of itlie Dis¬ 
trict of Columbia, at the City of Washington, in slaid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to-wit: | 


I 


i 


i 
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Amended Bill of Complaint. 


Filed Julv 28, 1924. 


Ill the Supreme Court of the District of Columbia, 

Holding: an Equity Court. 

Equity. No. 419C2. 

Ethel Eomaixe Boyd, Plaintiff, 

vs. 

Ella T.ylbuett Mooee, Bettie H. Talbuett, Geoege 
Talbuett Walsh, Hoeatio Shanxok, and Kichaed 

C. Mooee, Defendants. 


The amended bill of complaint of Ethel Romaine Boyd 
(nee Moore) respectfully shows to this Honorable Court: 

1. That she is a citizen of the United States and a resi¬ 
dent of the State of Maryland, and brings this suit in her 
own right; that the defendant Ella Talburtt Moore is a 
citizen of the United States and a resident of the District of 
Columbia and is sued in her own right; that the defendant 
Bettie H. Talburtt is a citizen of the United States and a 
resident of the District of Columbia and is sued in her own 
right; that the defendant George Talburtt Walsh is a citi¬ 
zen of the United States and a resident of the State of 
Texas and is sued in his own right; that the defendant 
Horatio Shannon is a citizen of the United States and a 
resident of the State of Marvland and is sued in his own 
right; and that the defendant Richard C. Moore is a citi¬ 
zen of the United States and a resident of the State of 
Maryland and is sued in his own right. That all of the 
parties hereto are of full age. 

2. That the plaintiff’ and the defendants Ella Tal- 
2 burtt Moore, Bettie H. Tulburtt, George Talburtt, 
Walsh and Horatio Shannon are tenants in common 
of the following described real estate in the City of Wash¬ 
ington, District of Columbia: 


Square 5749, Lot 1. 

Square 5815, Lots 16,17,18,19 and 20. 
Square 5817, Lots 1, 2, 3, 4, 5, 6, 7 and 8. 
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Square 5818, Lots 2, 3, 4, 5, 6, 7 and 8. i 

Square 5819, Lot 51. i ^ 

Square 5821, Lots 24, 25, 26 and 27. I 

Square 5823, Lots 31 and 32. 

Square 5787, Lots 17, 18, 19, 20, 21, 22, 23, 24|, 25, 26, 
27 and 28. 

Square 5788, Lots 25, 26, 27, 28, 29, 30, 31, 32^ 33, 34, 

35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 

51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64|, 65, 66, 

67 and 68. i 

3. That the plaintiff has an undivided one-sixth | interest 
in the aforesaid real estate; the defendant Ella Talburtt 
Moore has an undivided one-sixth interest therein; the de¬ 
fendant Bettie 11. Talburtt has an undivided one-third in¬ 
terest therein; the defendant George Talburtt Wals|h has an 
undivided one-sixth interest therein; and the defendant Ho¬ 
ratio Shannon has an undivided one-sixth interest I therein; 
and that tlic: interest of the plaintiff' and the said defen¬ 
dants in and to said real estate arises by reasoii of the 

following facts: One George AV. Talburtt died intestate 

seized of the aforesaid real estate in fee, leaving surviving 
him his wife, Catherine A. Talburtt, now deceased,! and the 
following children: Louisa C. Moore, the defendant Ella 
Talburtt Moore, Jennie Talburtt, George W. Talburtt 
(2nd), Mary A. Walsh and Georgiana Shannon, all of 
whom are deceased except the defendant Ella Talburtt 
Moore. By the last will and testament of Lbuisa C. 
Moore, Ethel Eomain Boyd (nee Moore), the Iplaintiff 
herein, was devised the interest of Louisa C. Mooiie in and 
to the aforesaid real estate. By the last will and testament 
of Jennie Talburtt, George W. Talburtt (2lid) was 
3 devised her interest; and by the last will arid testa¬ 
ment of George W. Talburtt his interest and the in¬ 
terest which he received by the will of Jennie Talburtt was 
devised to the defendant Bettie H. Talburtt; that the de¬ 
fendant George Talburtt Walsh is the heir at| law of 
Francis Stuart AValsh, who died intestate; and whd was the 
sole devisee of Alarv A. Walsh who died intestite, that 

« « • I ^ 

Georgiana Shannon died intestate, leaving as her heirs 
Harry Shannon and the defendant Horatio Shaniion; that 
the defendant Horatio Shannon has acquired by purchase 
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the interest of IlarrY Shannon in and to the aforesaid real 
property. 

3. The aforesaid! real property was that portion of the 
estate of George W. Talburtt (Ist) which was allotted to 
his widow Catherine A. Tallmrtt, now deceased, to hold as 
and for her dower during her natural life in an equity 
cause Xo. 1638 in the Supreme Court of the District of 
Columbia, and the interest of all of the children of George 
W. Talburtt (1st) in and to said real property was subject 
to the said life estate of Catherine A. Talburtt. 

4. That Louisa C. Moore, the testatrix of the plaintiff 
Ethel Komaine Boyd, predeceased her mother Catherine A. 
Talburtt and never came into possession of her undivided 
one-sixth interest in and to the aforesaid real estate. 

5. That the i^laintiff and the defendants Ella Talburtt 
Moore, Bettie H. Talburtt, George Talburtt Walsh and 
Horatio Shannon caused the aforesaid real estate to be 
subdivided in squares and lots as hereinbefore described 
and have paid the taxes due thereon, each of the said 
parties paying his or her proportionate part of the ex¬ 
penses of subdividing the property and the taxoB duo 
thereon. 

6. That thereafter the plaintiff and the defendants 
4 Ella Talburtt !Moore, Bettie H. Talburtt, George 
Talburtt Walsh and Horatio Shannon decided to 
divide among themselves according to their proportionate 
share, without recourse to a suit for partition, the afore¬ 
said real estate, and the parties hereto selected by lot their 
proportionate part of the said real estate. That is was 
the intention of the plaintiff and these defendants to ex¬ 
change deeds covering their respective interests, signed by 
all of the parties. Before this plan was carried into effect 
and before the deeds were executed and delivered between 
the parties, the defendant Richard C. Moore informed the 
plaintiff and the defendants Ella Talburtt Moore, Bettie 
H. Talburtt, George Talburtt Walsh and Horatio Shannon 
that he, by the terms of the will of his wife, Louisa C. 
Moore, was entitled to one-half of the interest of Louisa 
C. Moore, deceased,; testatrix of the plaintiff Ethel Romaine 
Boyd, to-wit, and undivided one-twelfth interest in and to 
said real estate, and warned the defendants against execut- 
inar and deliverins: a deed to one-sixth of the aforesaid real 
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estate to the plaintiff, and on June 16, 1923, the saiji Rich¬ 
ard C. Moore sent a letter to James N. Fitzpatrick, Jr., 
who represented the other defendants in the matter of the 
distribution of the aforesaid real estate, to the sarnC effect, 
a copy of said letter being hereto annexed and inarked 
“Exhibit A” and is prayed to be taken and read a4 a part 
hereof as fullv as if it were set forth herein. ! 

7. That the defendant Richard C. Moore bases his claim 
for an undivided one-twelfth interest in and to the afore¬ 
said real estate on the second paragraph of the last will 
and testament of Louisa C. Moore, dated the 17thj day of 
April, 1907, and duly admitted to probate and record 
5 in the Supreme Court of the District of Columbia, 
which second paragraph is as follows: | 


“All other real estate now possessed by me in Iwhat is 
known as ‘Chichester’ or Talburtt Subdivision, i in and 
near Anacostia, in the District of Columbia, I give land de¬ 
vise one-half to my beloved daugther Ethel R. Modre, said 
daughter to have first choice of the lots therein to consti¬ 
tute her said one-half, and the other half I devisC to my 
beloved husband Richard Moore absolutely and forever.” 

That at the time of her death Louisa C. Moore was pos¬ 
sessed of ten lots in what is known as “Chichester’’ or Tal¬ 
burtt’s Subdivision, and in accordance with the terms of 
her will the said ten lots were divided between the iplaintiff 
and the defendant Richard C. Moore; that no otiher lots 
in Chichester or Talburtt’s Subdivision were possessed by 
Louisa C. Moore at the time of her death; that after devis¬ 
ing certain property, none of which was a part of or in¬ 
cluded in the aforesaid real estate, the subject of this suit, 
the said Louisa C. Moore in her last will and testament of 
April 17, 1907, in the 6th paragraph thereof, proyided: 

I 

“All the remainder and residue of my estate, real, per¬ 
sonal or mixed, now possessed by me or hereafter ^acquired 
by me wheresoever the same may be situated or Ifound, I 
give, devise and bequeath to my beloved daughter, {Ethel R. 
Moore, for her ovti sole use and benefit, absolutely! and for¬ 
ever, including all furniture, jewelry, pictures, wearing ap¬ 
parel and all other personal property now located in the 
house where I now reside, in bank or elsewhere.” I 
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A copy of the last will and testament of Louisa C. Moore, 
dated the 17th day of April, 1907, is hereto annexed, marked 
“Exhibit B” and is prayed to be tciken and read as a part 
hereof as fullv as if the same were set forth herein. 

8. That by reason of the claim of the defendant Richard 
C. Moore to an undivided one-twelfth interest in the afore¬ 
said real estate, the defendants, other than Richard C. 
Moore, abandoned the distribution of the said real estate 

as theretofore agreed upon between them and the 

6 plaintiff, Ethel Romaine Boyd, ancT now decline, by 
reason of the said claim of Richard C. Moore, to 

carry out said distribution; that the claim of said Richard 
C. Moore is a cloud upon the title of tlie plaintiff in and to 
an undivided one-sixth interest in said real estate. 

9. That the aforesaid real estate is susceptible of divi¬ 
sion in kind. 

Wherefore, the premises considered, the plaintiff prays: 

1. That process issue out of this Honorable C’onrt direct¬ 
ed to the defendants requiring them and each of them to 
appear and answer this bill, but not under oath, answer 
under oath being hereby expressly waived. 

2. That in the event any of the defendants cannot be 
served personally with process, that personal service upon 
such defendants may be substituted in accordance with pro¬ 
vision of law. 

3. That this court may enter a decree construing and in¬ 
terpreting the last will and testament of Louisa C. jMoore. 

4. That the court may decree a partition of the real estate 
described in this bill and if necessaiy appoint a trustee to 
sell said property and distribute the proceeds derived from 
such sale to the parties hereto as their interest may appear. 

5. That if necessary an accounting may be had in order 
that the rights of all the parties concerned may be adjusted 
and settled. 

6. That the plaintiff may have such further and addi¬ 
tional relief as the premises require or demand. 

JO. V. MORGAN, 

Attorney and Agent for Ethel Romaine Boyd, Plaintiff. 

7 District of Columbia, ss: 

Jo. V. Morgan, being first duly sworn, does on oath de¬ 
pose and say that he is the attorney and agent of Ethel Ro- 



EEITA E. MOORE VS. ETHEL ROMAINE BOYD 


7 


maine Boyd, plaintiff in tli.e above entitled cause, in whose 
behalf he signed the foregoing amended bill of cordplaint; 
that he knows the contents thereof and that he is flamiliar 
with the facts stated therein, and that the same isitrue to 
the best of his knowledge and belief. 

JO. V. MORpAN. 

Subscribed and sworn to before me this 28th day of July, 
1924. 

MORGAN H. BEACH, 

, I Clk. 

By ALF G. BUHRMAN,| 

Asst. Clerk. 

Order Granting Leave to File Amended Bill of Coinplaint. 

Filed July 28, 1924. 


Upon consideration of the motion of the attorney for 
Ethel Romaine Boyd, plaintiff in the above entitled cause, 
and the consent of all tlie parties defendant, and it lappear- 
ing to the court that through mistake certain lots were des¬ 
ignated as lots 31 and 32 in square 5923, and that the proper 
description of said lots is lots 31 and 32 in square 15823, it 
is bv the court this 28th dav of .Julv, 1924, ordered that the 
plaintiff be and she is hereby granted leave to filO in this 
cause an amended bill of complaint in which thq words 
and figures square 5923 are changed in the amended bill of 
complaint to read square 5823, and further j that all 
8 answers heretofore filed be considered as filod to the 
said amended bill of complaint and that all: exhibits 
filed with the original bill of complaint be considered filed 
as exhibits to the amended bill of complaint. 

WALTER I. McCOY, 

Chief Justice. 

We consent to the foregoing order: 

DOUGLAS, OBEAR & DOUGLAS, I 

JO. V. MORGAN, 

Attorney for Defendants Ella Talhurtt 
Moore, Bettie H. Talburtt, 0eorge 
Talhurtt Wash, and Horatio \Shcm- 
non. i 

GEO. E. SULLIVAN, 

Att’y for Bichard C. Moore. 
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Exhibit B. 

Attached to Original Bill of Complaint. 

Filed November 26, 1923. 

I, Louisa C. Moore, of the City of Washington in the Dis¬ 
trict of Columbia, being of sound and disposing mind, 
memory and understanding, but recognizing the uncer¬ 
tainty of life, and being desirous of settling my worldly af¬ 
fairs, do make, publish and declare this to he my last will 
and testament. 

First. It is my desire, direction and command that the 
house now owned by me, wherein I now reside, being known 
as number 146 E Street, Northeast, together with the lot 
whereon said house is located, being known as Sub-lot 101 
in Square 721 in said City of Washington in the District of 
Columbia, shall be sold as early as x>i'iiolicable after my 
death bv mv Trustees and Executors hereinafter 
9 named, or the survivor of them, for the most advan¬ 
tageous price to be obtained for the same, and as 
much of tlie proceeds as may be agreed upon by my afore¬ 
said trustees and executors, or the survivor of them, shall 
be reinvested in a suitable home for my beloved daughter 
Ethel Romaine Moore, the title to said home and property 
to be vested in my said daughter in fee simple, and the bal¬ 
ance of the proceeds of said sale I hereby give and bequeath 
absolutelv to mv said daughter for her sole use and benefit. 

Second. Of all other real estate now possessed by me in 
what is known as “Chichester” or Talburtt’s Sub-Division, 
in the estate of my father, George W. Talburtt, in and near 
Anacostia, in the District of Columbia, 1 give and devise 
one-half to my beloved daughter, Ethel Romaine Moore, 
said daughter to have first choice of the lots therein to con¬ 
stitute her said one-half, and the other half I devise to my 
beloved husband, Richard !Moore, absolutely and forever. 

2 

Third. To my aforesaid daughter I give and bequeathe 
all moneys to my credit in bank or elsev/here for her sole 
use and benefit, after deducting Fifty dollars ($50.00) to be 
paid by my Executors to Rev. Ignatius Feely, Assistant 
Pastor of St. Joseph’s Catholic Chufch, or his successor, 
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in said City and District, for masses for the reposje of my 
soul. I 

i Fourth. I give and bequeathe to my aforesaid daughter 

: all my interest in the estate of my mother, Catharine A. 

Talburtt, should I be entitled to any such interest at the 
time of my demise. i 

Fifth. I also give and devise to my beloved daughter 
aforesaid any and all interest to which I ma^^ be en- 
10 titled now or hereafter in the estate of mj’- grand¬ 
father, the late Geroge Mattingly. I 

; Sixth. All the remainder and residue of my estate, real, 

personal or mixed, now possessed by me, or hereafter ac- 
! quired by me, wheresoever the same may be situated or 

found, I give, devise and bequeathe to my beloved daughter, 
Ethel Romaine Moore, for her own sole use and i benefit, 
i absolutely and forever, including all furniture, jewdlry, pic¬ 

tures, wearing apparel and all other personal property now 
located in the house where I now reside, in bank 'or else¬ 
where. I 

Seventh. It is my will and desire that my beloyed hus¬ 
band, Richard Moore, be, and I hereby sppoint him, the 
guardian of the person and property of our beloved daugh¬ 
ter, Ethel Romaine Moore, until she attains thei age of 
twenty-one years, to give such bond for the faitliful dis¬ 
charge of his duties as Guardian of said daughter as the 
Probate Court may dee^i proper, and for the education and 
maintenance of said daugh- i 

i 

3 i 

ter such portion or portions of the property referred to in 
the second paragraph of this my last will and testajment as 
I have devised to my said daughter shall be disposed of 
under and by order of said Probate Court; and should my 
daughter aforesaid marry, it is my will and direction that 
all of the property herein devised and bequeathed to her 
shall, at all times, be free from the control and disposition 
of her husband. 

Eighth. And I do nominate, designate and appoint my 
husband Richard Moore and Robert E. Mittingly, iboth of 
the City of Washington, in the District of Columbia, to be 
the Trustees and Executors of this my last will and testa¬ 
ment, who shall be required to give only such i special 



10 


KEK’A E. MOOEE VS. ETHEL EOMAIKE BOYD. 


11 bond for the payment of all debts against my estate 
as the Probate Court may deem proper. 

In witness whereof, I have hereunto set my hand and seal 
this 17 day of of April A. D., 1907. 

LOUISA C. MOORE. 

Signed, sealed, published and declared by said Louisa C. 
Moore, the above named testatrix, as and for her last will 
and testament in our presence, and in the presence of each 
other, all being present at the same time, who, at her re¬ 
quest, in her presence, and in the presence of each other, 
have subscribed our names as witnesses. 

PERCY METZGER, 

I 472 La. Ave., Washington, D. C. 

J. W. BLACKBURN^ Je., 

472 La. Ave., N. W. 

Ansiver of the Defewlant Richard C. Moore. 

Filed December 27, 192.3. 


This defendant, for answer to so much of the bill as he is 
advised is material for him to make answer unto, says: 

1. The defendant admits the allegations of paragraph 1. 

2. The answer to ;paragraph 2 of said bill, the defendant 
denies that the plaintiff, as a tenant in common, is entitled 
to a one-sixth share in the real estate named, and the de¬ 
fendant alleges that he, the defendant, and plaintiff to¬ 
gether are entitled to a one-sixth share, or a one-twelfth 
share each, under the last will and testament of Louisa C. 
Moore, deceased, dated 17th day of April, 1907. 

3. In answer to paragraph 3, the defendant admits the 
allegations contained therein, except insofar as it is alleged 

that the plaintiff under the last will and testament of 
12 Louisa C. Moore, deceased, is entitled to a one-sixth 
share in the real estate named in paragraph 2, and 
the defendant alleges that under the provisions of this will, 
the plaintiff is entitled to a one-twelfth share only, and 
that the defendant is entitled to a one-twelfth share. 

3. The defendant admits the allegations in the next para¬ 
graph of said bill, which is also numbered “3.” 
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4. In answer to paragraph 4, the defendant adiinits that 
the testatrix, Louisa C. Moore, pre-deceased her mother, 
Catherine A. Talburtt, but the defendant alleged that al¬ 
though said testatrix was never in actual physical posses¬ 
sion of her undivided one-sixth interest, which was subject 
to her mother’s life estate therein, the testatrix neverthe¬ 
less at all times and to her death retained and possessed 
her undivided one-sixth interest. 

5. In answer to paragraph 5, the defendant says that 
he is without definite knowledge as to any expenses which 
may have been incurred as alleged, but .«tates that he has 
always been, and is now, ready and willing to ibear his 
pro rata share of taxes and other expenses, upon proper 
recognition of his interests. 

6. In answer to so much of paragraph 6 as he i^ advised 
is material, the defendant alleges that under the i last will 
and testament of the testatrix, Louisa C. Moore, he is en¬ 
titled to one-half of the one-sixth interest of the testatrix, 
to which the plaintiff makes claim. 

7. Answering paragraph 7, the defendant begs i leave to 
suggest that only part of paragraph 2 of the saidj will has 
been set forth in plaintiff’s bill of complaint, and answering 

so much of paragraph 2 of the said will as set forth, 
13 and the allegations contained in paragraph!7 of the 
bill, the defendant admits that the testatrix, Louisa 
C. Moore, died seized in fee of ten lots in Anacostia, Dis¬ 
trict of Columbia, which were divided equally | between 
plaintiff and defendant, according to the terms of; the last 
will and testament of testatrix, dated 17th day of April, 
1907, but the defendant alleges that under the 2nd para¬ 
graph of this will, and the general import of the yull as a 
whole, it was the manifest intention of the testatrix to de¬ 
vise, and the testatrix, Louisa C. Moore, did so devise, one- 
half to defendant, and one-half to plaintiff, all the property 
in the estate of her father, in and near Anacostia, in which 
the testatrix had any interest whatsoever. i 

EICHAKD C. MOORE, 

Defendant. 

LAURIE 0. M. HUCK, i 

Attorney for Defendant. i. 


I 
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St. Mary's County, 

State of Maryland, ss: 

Richard C. Moore, being first duly sworn, does on oath 
depose and say that he has read the foregoing answer by 
him subscribed and knows the contents thereof; that the 
statements contained therein made as of his knowledge, 
are true, and those made on information and belief, he be¬ 
lieves to be true. 

RICHARD C. MOORE. 

Sworn to and subscribed before me this 24” day of De¬ 
cember, A. D. 1923. 

[notarial seal.Ji W. H. B. WISE, 

Notary Public. 

My com. expires ]May 4”, 1924. 

14 Stiimlation of Facts. 

Filed June 27, 1928, as of April 11, 1928. 
**##*♦* 

It is stipulated by and between Jo. V. Morgan, attorney 
for the plaintiff Ethel Romaine Boyd, and George E. Sul¬ 
livan, attorney for the defendant Rena E. Moore (devisee 
of Richard C. Moore, deceased) as follows: 

1. That at the time of the filing of this suit this con- 
troversv was between Ethel Romaine Bovd and her father 
Richard C. Moore, the daughter and husband of Louisa C. 
Moore, respectively. Since the filing of this suit Richard 
C. iMoore died September 9, 1926, leaving a last will and 
testament dated IMarch 1925, under which he devised to 
Rena E. Moore all of his right, title and interest in the 
real estate herein concerned. 

2. In 1865 George W. Talburtt died owning certain prop¬ 
erty known as “Talburtt’s Subdivision.” He left surviv¬ 
ing him six children, and a widow, Catherine A. Talburtt. 

3. In 1869, in equity cause No. 1638 Catherine A. Talburtt 
was allotted for her life certain lots in Talburtt’s Subdivi¬ 
sion as her downer as widow of said George W. Talburtt. 
The children of said George W. Talburtt, including the said 
Louisa C. Moore, each became entitled to an undivided one- 
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sixth remainder in the property so allotted to Catherine A. 
Talburtt. The interest in remainder of Louisa |C. Moore 
in such lots is the subject of controversy in this buit. 

4. In 1907 Louisa C. Moore died. In 1909 her mother 

Catherine A. Talburtt died. | 

5. At the time of her death and at the time of thje making 
of the hereinafter mentioned will, Louisa C. Moo^e owned, 
in addition to the aforesaid vested remainders, ten other 

lots in Talburtt’s subdivision, which latter were 
15 owned by her in severalty and absolutely i and also 
formed a part of the estate left by her father, George 
W. Talburtt. I 

6. Louisa C. Moore made a last will and testamtot dated 


the 17th day of April, 1907, a true copy of which iS;attached 
to the original bill of complaint filed in this caused 

7. It is the contention of the plaintitf Ethel Romaine 
Boyd (nee Moore) that the real estate comprised ijn the es¬ 
tate of George W. Talburtt and located in Talburtt’s subdi¬ 
vision in which her mother, Louisa C. Moore, held,a vested 
remainder, is not covered by clause “Second” of ithe will, 
but that said clause relates only to the lots in Talburtt’s 
Subdivision which Louisa C. Moore owned in severalty and 


absolutely at the time of her death. In other words, it is 
the contention of the plaintiff that the real estate involved 
in this cause was not “possessed” by Louisa C. Moore at 


the time of her death, but is covered by the residuary 
clause “Sixth” of the will. It is contended, on t|ie other 
hand, that said testatrix intended by clause “Second” to 
devise all vested estate owned by her in Talburtt’s Sub¬ 
division, which formed a part of the estate of George W. 
Talburtt, both that held in severalty and absolutely, and 
that owned in which she held an undivided interest in a 


vested remainder. 

8. No question has been raised as to said clause “Sec¬ 
ond” appljfing in any event to the aforesaid ten lots owned 
by Louisa C. Moore in severalty and absolutely, which said 
lots have already been divided as directed by said Iclause. 

JO. V. MORGAN, 

Atty. for Plaintiff. 

GEO. E. SULLIVAN, 

Atty. for Devisee of Richard C. Moore. 

April 11,1928. 
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* 


Decree. 

Filed June 29, 1928. 

^ ^ 4^ 4^ 4^ 

^ ^ ^ ^ w 




This cause came ou to be heard upon the agreed state¬ 
ment of facts of counsel for the respective parties thereto, 
and upon consideration thereof it is by the Court this 
29 day of June, 1928, 

Adjudged, ordered, and decreed that George E. Sullivan 
and Jo. V. Morgan, Trustees herein, be and they are hereby 
directed to execute and deliver to the plaintiff, Ethel Ro- 
maine Boyd, a valid deed conveying to the said plaintiff 
the following pieces or parcels of real estate situate and 
lying in the District hf Columbia, and more particularly de¬ 
scribed in the bill of complaint herein as Lots twenty-two 
(22) and twenty-five (2b) in Square fifty-seven eighty- 
seven (5787); Lots thirty (30), thirty-seven (37), forty 
(40), forty-nine (49), fifty-three (53), sixty-two (62), and 
sixty-seven (67) in'Square fifty-seven eighty-eight (5788); 
Lot fifty-one (51) in Square fifty-eight, nineteen (5819); 
and Lot twenty-four (24) in Square fifty-eight twenty-one 
(5821), together with all the improvements, ways, ease¬ 
ments, rights, i)rivileges, and appurtenances to the same be¬ 
longing or in anywise appertaining, and all the right, title 
and interest and estate of said trustees in and to the afore¬ 
said real estate. 

And it is further adjudged, ordered, and decreed that 
the said trustees be and they hereby are directed to pay to 
the said plaintiff the sum of $1,165.54 now held by said 
trustees on deposits in the Continental Trust, Washington, 
D. C. after the deduction of $150 as commission to the said 
George E. Sullivan and Jo. V. Morgan as trustees herein; 

and it appearing to the court that the said Ethel 
17 Romaine Boyd is of full age, and that she is the sole 
beneficiary of said fund, and has consented person¬ 
ally to this order, it is further ordered and decreed that the 
said trustees be discharged without the necessity of filing 
an account, upon the filing in this cause of a receipt duly 
signed by the said Ethel Romaine Boyd. 
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And it is further adjudged, ordered, and decreed that the 
said George E, Sullivan and Jo. V. Morgan hold the follow¬ 
ing real estate situate and lying in the District of Columbia, 
and more particularly described as Lot one (1), in Square 
fifty-seven forty-nine (5749) and Lots (twenty-six) and 
twenty-eight (28) in Square fifty-seven eighty-sevjen (5787) 
as trustees for the following parties to this suit and in the 
following proportions of interest; that is to sayjfor Ethel 
Eomaine Boyd in a one-sixth interest; for Ella! Talburtt 
Moore in a one-sixth interest; for Bettie H. Talburtt in a 
two-sixth interest; for George Talburtt Walsh iin a one- 
sixth interest and for Horatio Shannon in a one-sixth in¬ 
terest; and it is further ordered and decreed that the said 
trustees be and they hereby are directed to sell the afore¬ 
said lot one (1) in Square fifty-seven forty-nine (5749) and 
Lots 26 (twenty-six) and twenty-eight (28) in Sqiare fifty- 
seven eighty-seven (5787) at public sale, after due adver¬ 
tisement and to report the sale to this court for!confirma- 
tion and further order respecting the proceeds thereof. 

W. BlfZ, 

Justice. 

I personally consent to the foregoing order. 

ETHEL EOMAINE iBOYD. 

Witness: 

HAEEY BOYD, 

Her Husband. 

18 I consent to the foregoing. i 

JO. V. MOEGAN, 

Attorney for Plaintiff, Ethel Romaine Boyd, 
and for the Defendants Ella Talburtt Moore, 
Bettie H. Talburtt, George Talburtt Walsh, 
and Horatio Shaimon. I 

I 

I consent as to form only. | 

GEO. E. SULLIVAN, 

Attorney for Defendant, Rena E. Moore, 
Devisee of Richard C. Moore, Deceased. 


From the foregoing order the defendant Eena E. Moore, 
the devisee of Eichard C. Moore, deceased, notes an appeal 
in the open court and the bond for cost on appeal! is by the 
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court hereby fixed in the penal sum of $100 or in lieu there¬ 
of the sum of $50 in cash. 

W. H., Justice. 


Memorandum. 

July 20, 1928.—^Undertaking on appeal approved and 
filed. 

Assignment of Errors. 

Filed August 7, 1928. 

The appellant, Rena E. Moore, respectfully assigns the 
following errors in the decree entered herein June 29,1928: 

1. The Court erred in not awarding to appellant Rena 
E. Moore one-half of the right, title, interest and estate 
awarded to Ethel Romaine Boyd in the first paragraph of 
said decree. 

2. The Court erred in not awarding to appellant 
19 Rena E. ]\Ioore, one-half of the monevs awarded to 
Ethel Romaine Boyd in the second paragraph of said 
decree. 

3. The Court erred in not awarding to appellant Rena E. 
Moore one-half of the one-sixth interest in real estate 
awarded to Ethel Romaine Boyd by the third paragraph 
of said decree. 

GEO. E. SULLIVAN, 
Attorney for Appellant, Rena E. Moore. 

Designation of Record. 

Filed August 7, 1928. 

«#*#**« 

The Clerk will please prepare a transcript of record on 
appeal in the above cause, to include the following: 

1. Amended bill of complaint filed July 28, 1924. 

2. Order of July 28, 1924, granting leave to file said 
amended bill of complaint. 

3. Copy of will of Louisa C. Moore annexed to original 
bill as Exhibit B thereto. 
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4. Answer of Eichard C. jMoore filed Dec. 27, jl92.3. 

5. Stpulation of facts filed June 27, 1928 as of April 11, 

1928. I 

6. Decree of June 29, 1928; memo of appeal! therefrom 
in open Court by Rena E. Moore, and undertaking on 
appeal, costs, fixed at $100.00. 

7. Memo appeal undertaking for costs by Rena E. Moore, 
with surety, approved and filed July 20, 1928. j 

8. Assignment of errors. 

9. This designation. ! 

GEO. E. SULLIltAN, 
Attorney for Appellant, Rena E.. Moore. 

20 Copy of the foregoing Designation of Record ac¬ 
knowledged this 7th day of August, A. D., 1928. 

JO. V. MORGAN, 

Per J. C. MARSHALL, 
Attorney for Plaintiff, Ethel Romatne Boyd. 

j 

I 

i 

I 

Stipulation to he Included in Transcript of Record. 


Filed September 20, 1928. 


I 

It is hereby stipulated and agreed by and between coun¬ 
sel for Ethel Romaine Boyd and Rena E. Mobre, respec¬ 
tively, that no part of the moneys or real estate .directed by 
decree herein of June 29, 1928, to be turned oyer or con¬ 
veyed to Ethel Romaine Boyd relates in any mse to the 
ten lots which Louisa C. Moore owned in severalty and 
absolutelv, but the said monevs and real estate iso directed 
to be turned over and conveyed to Ethel Romaine Boyd 
represent solely and exclusively the vested remainder in¬ 
terests which said Louisa C. Moore held at the time of her 
death in the other estate comprised in the estate of George 
W. Talburtt and located in Talburtt’s Subdivision, the said 
moneys being proceeds derived during the pendbncy of this 
suit from sales of portions of such other real estate, to 
stand in the place and stead of the estate and ijnterest left 
by said Louisa C. Moore in such portions. i 

2-4840a i 
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It is further stipulated and agreed that this stipulation 
shall be included in, and constitute a part of, the transcript 
of record on the pending appeal in the above case. 

JO. V. MOEGAN, 

Attorney for Plaintiff, Ethel Romaine Boyd. 

GEO. E. SULLIVAN, 
Attorney for Appellant, Rena E. Moore, 

September 20, 1928. 

21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 20, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 41962 in Equity, wherein 
Ethel Eomaine Boyd is Plaintiff and Ella Talburtt Moore, 
et al. are Defendants, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 26th day of September, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FEANK E. CUMMINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 4840. Eena E. Moore, appellant, vs. Ethel 
Eomaine Boyd. Court of Appeals, District of Columbia. 
Filed Sept. 26, 1928. Henry W. Hodges, Clerk. 
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OF THE DISTRICT OF COLUMBIA. 

April Term, 1928. 


i 

_ ! 

No. 4840. ; 

I 

! 

RENA E. MOORE, APPELLANT, | 

j 

vs. I 

ETHEL ROMAINE BOYD, APPELLEE, i 


BRIEF FOR APPELLANT. 


I. STATEMENT OF CASE. 

i 

This case involves the single question of the meaning 
of the word “possessed” when used in its ordinarjy or 
common sense in a will, that is to say, whether jit is 
synonymous with “owned,” or has a more restricted 


meaning. 


The will concerned is that of Louisa C. Moore (Rec., 
pp. 8-10), and the provisions wherein appear the i said 

i 

word “possessed” are paragraphs “Second” and “Sixth.” 
Paragraph “Second” is as follows: 


“Second. Of all other real estate now possessed 
by me in what is known as ^Chichester’ or |Tal- 
burtt’s Sub-Division, in the estate of my father, 
George W. Talburtt, in and near Anacostia, in 
the District of Columbia, I give and devise I one- 
half to my beloved daughter, Ethel Roniaine 
Moore, said daughter to have first choice of the 
lots therein to constitute her said one-|half, 
and the other half I devise to my beloved i hus¬ 
band, Richard Moore, absolutely and forever.” 


874-F—1 


2 


Paragraph “Sixth” gave to testatrix’s daughter— 

“All the remainder and residue of mv estate, 
real, personal or mixed, now possessed by me, or 
hereafter acquired by me.” 

At the time of the making of said will, as appears 
from stipulation of record herein (Rec., pp. 12-13), 
testatrix was tlie owner of two estates in land, both 
situate “in what is known as ‘Chichester’ or Talburtt’s 
Sub-Division, in the estate of mv father in or near 
Anacostia,” namely: 

(a) An estate in fee in ten lots which had been 
particularly set aside and allotted to her, at the same 
time that other lots in said Sub-Division were assigned 
to and lield by her mother for purposes of dower. 

(b) A vested estate in reversion in such other lots, 
to the extent of an undivided one-sixth interest sub¬ 
ject to the dower of testatrix’s mother. 

Appellee claiumd in the court below that the word 
“possessed” in said “Sixth” paragraph should be in¬ 
terpreted in its ordinary or common sense of being 
.synonymous with “owned” so as to pass the said vested 
estate in reversion to appellee as estate ‘‘owned” or 
“acquired” at the time of the making of the will, al¬ 
though not then possessed in a strict legal sense because 
subject to widow’s dower as aforesaid which con¬ 
tinued until after testatrix’s death, but in the con¬ 
struction of the “Second” paragraph, appellee’s counsel 
reversed his contention and placed upon the word 
“POSSESSED” the most restricted meaning possible, 
as being applied only to lots in which testatrix held 
an absolute estate in fee. 

The court below accepted the said contention of 
appellee, and, in accordance therewith, entered a de¬ 
cree (Rec., pp. 14-15), awarding to appellee alone the 
entire vested estate in reversion aforesaid, including 
all converted proceeds from portions of such estate 
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sold in the course of the proceedings, (Stipulation, 
Rec., pp. 17-18). 

From such decree, this appeal is prosecuted byj ap¬ 
pellant as devisee of the said Richard Moore (who died 
pending the proceedings), (Rec., p. 15). 

I 

i 

II. ASSIGNMENTS OF ERROR. 

^ I 


The court below erred: 


1. In not awarding to appellant one-half of 


the 


right, title, interest and estate awarded to Ethel Romiaine 
Boyd in the first paragraph of said decree. | 


2. In not awarding to appellant one-half of j the 
moneys awarded to Ethel Romaine Boyd in the second 
paragraph of said decree. 

i 

3. In not awarding to appellant one-half of the pne- 
sixth interest in real estate awarded to Ethel Romaine 
Boyd by the third paragraph of said decree. (Rec., 
p. 16.) (Also, stipulation, at Rec., pp. 17-18.) 

I 

I 

I 

m. ARGUMENT. 


It is for this court to determine the sense in which 
Louisa C. Moore, deceased, in her will, which came 
before the court below' for interpretation, used i the 
W'Ord “possessed,” and to put into effect the meaning 
which she gave to it. 

Point 1. It is well settled that the word “possessed” 
when used in a will in its ordinary or common sense is 
synonymous with “owned.” 

“Possess Synonymous. j 

I 

There is no substantial difference between 
the meaning of the words ‘possess’ or ‘own.’ 
They are equivalents in common speech, |and 


I 
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according to all the lexicographers. Thomas 
vs. Clair, 35 So., 811, 813, 111 La., 678.” 

Vol. 3 Words and Phrases, p. 844. 

“As Held by Legal Title. 

Webster defines 'possessed’ as meaning held 
by la^\•ful title.” 

Vol. 6, Words and Phrases, Judicially Defined, 
p. 5463. 

“Possess is frequently used in the sense of 
'own,’ 'entitled to.’ Brantly vs, Kee, 58 N. C., 
332, 337.” 

Vol. 6, Words and Phrases, Judicially Defined, 
p. 5463. 

“As Dexotixg Ownership. 

A devise of 'all my estate which I shall die 
possessed of’ included all the property of which 
he died the owner, the word 'possessed’ being 
used to denote ownership, and not merely per¬ 
sonal or corporeal occupation. Hemingway vs. 
Hemingway, 22 Conn., 462, 472.” 

Vol. 6, Words and Phrases, Judicially Defined, 
p. 5464. 

“We think that, bv the true construction of 
the devise, in the will of John Hemingway, 2nd, 
it embraces all the property of which he died 
the owner, and that the word 'possessed’ was 
used in it, to denote ownership, and not merely 
personal or corporeal occupation.” 

Hemingway vs. Hemingway, 22 Con., 462, 472. 

There being nothing within the four corners of the 
will, nor even in any evidence aliunde, to show that a 
different meaning was intended by the testatrix, the 
error of the court below in entering its decree would 
appear to be manifest. 
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A testator is always presumed to use words in their 
ordinary or usual sense. 

Cruit vs. Owen, 25 App. D. C., 514, affirmed 
203 U. S., 368. 

Travers vs. Reinhardt, 25 App. D. C., 567, 
affirmed 205 U. S., 423. 

I 

I 

Point 2. It is also well settled that, when the shme 
words are used in different parts of a will, they i are 
presumed to be used in the same sense. I 

I 

Butler vs. Butler, 2 Mackey, 96. 

Eliott vs. Carter, 12 Pick. (Mass.), 436. 

Carr vs. Smith, 25 N. Y. App. Div., 214, affirmed 
161 N. Y., 636, 57 N. E., 1106. 


Point 3. It is further well settled that, when a 
testator has put a particular interpretation upon a 
phrase or clause in his will, the court should follow 
such interpretation. 

i 

Butler vs. Butler, 2 Mackey, 96. 

Perry vs. Bulkley, 82 Conn., 158, 72 Atl., lbl4. 

Garth vs. Garth, 139 Mo., 456, 41 S. W., 238. 

i 


In the pending case, the testatrix clearly manifested 
her intention that the word “possessed” should,^ be 
given effect as synonj'mous with “owned” or “acquired,” 

I 

because in the “Sixth” paragraph, she used the terms 
interchangeably to cover “All the remainder and residue,” 
“now” or “hereafter” acquired. I 


Point 4. The settled rule of presumption is agdinst 
partial intestacy being intended by a testatrix. | 

Kennedy vs. Alexander, 21 App. D. C., 424. 


Concededly, the vested estate in reversion concerned 
in the case at bar was not acquired by the testatrix gfter 
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the making of her will, because it vested in her at the 
death of testatrix’s father, and the aforesaid dower 
interest was still subsisting when testatrix died. So 
also, such vested estate in reversion was obviously not 
possessed by testatrix at the time of the making of her 
will if the word “possessed” were used in a more re¬ 
stricted sense than “owned.” Consequently, if the 
word “possessed” were used in the sense of “owned” 
(as must be presumed in order to give full and logical 
meaning to the residuum clause and avoid partial 
intestacy), the tvord “possessed” must also be given 
the same meaning in the “Second” paragraph, which 
would leave nothing of said vested estate in reversion 
to be dealt with bv said residuum clause, as it would 
be completely disposed of by said “Second” paragraph. 
These conclusions are so plainly axiomatic that no argu¬ 
ment is believed to be necessarv. 

Point 5. Not only is the rule of presumption, against 
partial intestacy being intended, well established, but 
the testatrix in the case at bar has clearly manifested 
her intent to completely dispose of everything, as 
appears from the special care displayed by her, in 
dividing her will up into different and comprehensive 
subjects, the “First” paragraph dealing with the home 
residence, the “Second” paragraph dealing with her 
interest in the real estate derived from testatrix’s 
father, the “Third” paragraph dealing with moneys 
left by testatrix, herself, the “Fourth” paragraph dealing 
with whatever interest testatrix might have, in the 
estate of her mother, the “Fifth” paragraph dealing 
with whatever interest testatrix might have in the 
estate of her grandfather, and the “Sixth” paragraph 
dealing with the “remainder and residue of my estate.” 
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CONCLUSION. I 

I 

1 

Upon each and every of the grounds aforesaijd, it is 
earnestly and confidently submitted that the court 
below erred in its decree, and that the same i should 
be reversed, with directions to the court below to 
recognize, by appropriate decree, appellant’s right to 
a one-half interest in all that testatrix owned 'in the 
real estate in “Chichester” or Talburtt’s Sub-Division 
left b}' testatrix’s father, George W. Talburtt. j 
Respectfully submitted, j 

HERBERT S. WARD, 
GEORGE E. SULLIVANj 

Attorneys for Appellant. 
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I 

I 

No. 4840. 

i 

j 

i 

i 

I 

I 

i 

RENA E. MOORE, Appellant, 

I 

vs. \ 

ETHEL ROMAINE BOYD, Appellee. j 

i 

i 

- 1 

i 

BRIEF FOR APPELLEE. 


Statement of the Case. 

i 

The appellee, Ethel Romaine Boyd, nee Moore'^ is 
the only child of the testatrix, Louisa C. Moore, and 
Richard C. Moore, the devisor of the appellant. The 
testatrix was the daughter of George W. Talburtt,| de¬ 
ceased, who, during his life, owned certain property 
in the District of Columbia, known as “Chichester” 
or “Talburtt’s Subdivision.” When he died two- 
thirds of the land descended directly to his six obil- 
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dren, as tenants in common, one of whom was the tes¬ 
tatrix; and one-third was assigned to his widow Cath¬ 
erine A. Talburtt for life, as her dower. 

At the time of the making of the will, now under 
consideration, and at the time of her death, the testa¬ 
trix was the absolute owner in possession of ten lots 
in Chichester or Talburtt’s Subdivision. This was the 
portion which she received directly from her father. 
Her mother, Catherine A. Talburtt, was still alive and 
in possession of the property in which she held a life 
interest. A portion of this last mentioned land is that 
which is now the subject of this litigation. As the tes¬ 
tatrix, Louisa C. Moore, predeceased her mother, Cath¬ 
erine A. Talburtt, she never came into possession of 
her share of the property in which her mother had 
a life interest. 

As far as the record discloses, the only property 
which Catherine A. Talburtt held or enjoyed was that 
in which she had a life interest as the widow of George- 
W. Talburtt. 

The question before this Court for decision is 
whether or not the real estate in which the mother 
of the testatrix had a life estate at the time of the 
testatrix’s death, and in which the testatrix had only 
an undivided one-sixth interest as a vested remainder, 
is to be disposed of under the second paragraph of the 
will which reads: 

“SECOND. Of all other real estate now pos¬ 
sessed by me in what is known as ‘Chichester’ 
or ‘Talburtt’s Sub-Division,’ in the estate of 
my father, George W. Talburtt, in and near 
Anacostia, in the District of Columbia, I give 
and devise one-half to my beloved daughter, 
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Ethel Romaine Moore, said daughter to h^ve 
first choice of the lots therein to constitute her 
said one-half, and the other half I devise to 
my beloved husband, Richard Moore, absolutely 
and forever. ’ ’ j 

I 

! 

or under the sixth paragraph as follows: I 

I 

“SIXTH. All the remainder and residue! of 
my estate, real, personal or mixed, now pos¬ 
sessed by me, or hereafter acquired by ime, 
wheresoever the same may be situated or found, 
I give, devise and bequeath to my beloVed 
daughter, Ethel Romaine Moore, for her qwn 
sole use and benefit, absolutely and forever,; in¬ 
cluding all furniture, jewelry, pictures, wearing 
apparel and all other personal property now 
located in the house where I now reside, in bank 
or elsewhere. ’ ’ | 

i 

j 

or under the fourth paragraph as follows: ! 

1 

“FOURTH. I give and bequeath to ;my 
aforesaid daughter all my interest in the estate 
of my mother Catharine A. Talburtt, should I 
be entitled to any such interest at the time of 
my demise.” i 

j 

i 

j 

In other words, what property did the testatrix: in- 

i 

tend to devise when she used the term “now pos¬ 
sessed” in the second paragraph of her will? Did she 
mean the property of which she was then in posses¬ 
sion, or did she mean not only that land, but that ^so 
in which she merely had an undivided vested remain¬ 
der, but which she never possessed. I 
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The ten lots in Chichester or Talburtt’s Subdivision 
which were owned and possessed by the testatrix at 
the time of her death, were divided between the ap¬ 
pellee and her father in accordance with the provisions 
of the second paragraph of the ■will. 

ARGUMENT. 

It is the contention of the appellee that the testatrix 
intended in the second paragraph of the will to devise 
that property in Chichester or Talburtt Subdivision 
which she “possessed” or was in possession at the 
time she made the "will and at the time she died, and 
not that real estate in Talburtt Subdivision which she 
never possessed and of which she never came into pos¬ 
session, that is to say, in which she merely had an 
undivided remainder, after the life estate of her 
mother. 

The Testatrix Could Not Have Possessed Nor Have 
Been in Possession of a Vested Remainder. 

The definition of a remainder is found in 23 Ruling 
Case Law 483. It is: 

“A remainder is an estate limited to take ef¬ 
fect in possession immediately after the expira¬ 
tion of a prior estate created at the same time 
and by the same instrument.” 

It has been defined in this jurisdiction in the case 
of Meyers vs. Adler, 6 Mackey, 515, 1 L. R. A. 342, as 
follows: 
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“The test of a vested remainder is its i|)res- 
ent capacity to take effect in possession When¬ 
ever the prior estate shall determine; that is, if 
the remainderman has a right in case of a sud¬ 
den determination of the prior estate, immedi¬ 
ately to go in and take possession, the reipain- 
der is vested.” i 

i 

! 

In another case decided by tliis court. Green, vs. 
Gordon, 38 Apps. D. C. 443, we find that the court 
quotes with approval from the case of Croxal vs. Sher- 
ard, 5 Wall. 268, as follows: | 

i 

“It is the present capacity to take effect in 
possession if the present estate should dejter- 
mine which distinguishes a vested from a con¬ 
tingent remainder. ’ ’ i 

! 

i 

To the same effect is the decision in Sullivan, vs. 
Sullivan, 67 N. Y. 37, a leading case, where it was held 
that a person w’as not in possession of land in which 
he had a vested remainder. | 

The Ordinary Meaning of “Possessed” is “To |Oc- 

cupy,” “To Control,” “To Have Dominion Overi” 

I 

We cannot agree with the appellant that the ordi¬ 
nary meaning of “possessed” is “to own” in the sense 
of being “entitled to.” To the average person f‘to 
possess” means “to hold” and “to occupy’ as Was 
aptly said in Evans vs. Foster, 15 S. W, 170, 171;- 79 
Texas 48: I 

“The word ‘possession’ is used all the way 
through the charge, and the connection in which 
the word ‘occupied’ is used shows clearly that 



.• > 

6 

the judge used it as synonymous with the word 
‘possessed.’ In common acceptance the words 
are synonymous, and are understood to mean 
the same thing. Webster defines ‘occupancy’ as 
‘possession’; ‘occupy’ ‘to^ possess,’ ‘actual 
seisin or occupancy’; ‘possess’ ‘to occupy in 
person.’ Bouvier defines ‘occupancy’ as ‘the 
taking possession of those things corporeal,’ 
etc. The same author defines ‘possession’ as 
‘the detention or enjoyment of a thing which a 
man holds or exercises ’; and says that ‘ in order 
to complete a possession two things are re¬ 
quired: (1) that there be an occupancy; and 
(2) that the taking be an intent to possess.’ The 
very liberally cultured mind may he able to dis¬ 
cover a technical difference in the meaning of 
the two words but we are inclined to the opinion 
that a court tvould fiml great difficulty in de¬ 
fining that difference to the understanding of 
an average jury” (Italics ours). 

In 31 Cyc., page 925, we find this with respect to the 
word “possession”: 

“As applied to land, the term may be implied 
in the sense of Occupancy, q. v., with which it is 
nearly, if not quite, synonymous, and which has 
been said to be its ordinary meaning.” (Italics 
ours.) 

In Nathan vs. Dierssen, 146 Cal. 63, 66; 79 Pac. 737, 
Shaw, J., said: 

“The ordinary meaning of the word ‘posses¬ 
sion’ is the same as ‘occupancy’. It is defined 
as ‘the act of possessing; a having and holding 
or retaining of property in one’s power or con¬ 
trol’ Cen. Die.” (Italics ours.) 
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In Funk and Wagnall’s New Standard Dictionai’y 
“possess” is defined as: “1. To have the ownership 
with the control mid enjoyment of; have as a properly 
or attribute; own; as to possess a house, a family or! a 
conscience. 2. To put in ownership occupation br 
control; cause to have: In most instances with “of’’ 
and used reflectively and passively. 3. To make one¬ 
self the owner or master of; acquire as by conquest or 
purchase; take; occupy; hence to inhabit; as, ‘Let ijis 
possess the land.’ ” | 

Later in the definition: “To oivn is to have the right 
of property in; to possess is to have that right in actu^ 
exercise; to occupy is to have possession and use wifli 
some degree of permanency, with or wdthout o^vne^- 
ship.” I 

The appellant quotes from the second edition of 

I 

Words and Phrases, Judicially Defined, Vol. 3, page 
844, to the effect that “possess” and “own” are syn¬ 
onymous. In the same volume at page 1096 is found 
the following: 

° ! 

“Occupy Synonymous. In the primary and 
most familiar sense of the word ‘occupy’ is the 
equivalent of the word ‘possess’. Hoysradt v^. 
Delaware, L. & W. R. Co., 151 Fed. 321, 330.” ■ 

The appellant also quotes definitions from Volume 
6 Words and Phrases, Judicially Defined, page 546$. 
Immediately preceding the definitions cited by appel¬ 
lant, on the same page, is the following: j 

I 

i 

! 

“Possess is defined by Webster as ‘To occupy 
in person.’ Evans vs. Foster, 15 S. W. 170, 
171, 79 Tex. 48.” 






And to the same effect is the following found on page 
5468: 

“Inicommon parlance ‘possession’ is a word 
often used as a substitute for ‘occupancy.’ 
Thus, in actions of ejectment it is ordinary prac¬ 
tice to ask direct questions about possession in 
examinations, concerning occupancy. Wilson 
vs. Purl, 34 S. W. 884, 888, 133 Mo. 367.” 

“To Possess” Means, in Law, “To Hold,” “To Oc¬ 
cupy,” or “To Have Dominion Over.” 

It is freely conceded that the legal idea of “posses¬ 
sion” might:in some instances include the element of 
“ownership” or “right,” but it includes much more 
than that, it involves “control,” “occupation” or 
“dominion.” 

Both Black and Bouvier define “possessed” as fol¬ 
lows : 

“This word is applied to the right and enjoy¬ 
ment of a termor, or a person having a term, 
who is said to be possessed and not seized. 
Bac. Tr. 335; Poph. 76; Dy. 369.” 

Bouvier Law Dictionary, Vol. 2, p. 349. 

Black’s Law Dictionary, p. 913. 

Bouvier defines “possession” as “The detention or 
enjoyment of a thing which a man holds or exercises 
by himself, or by another who keeps or exercises it in 
his name.” ; Black defines it as “The detention and 
control, or the manual or ideal custody, of anything 
which may be the subject of property, for ones use 
and enjoyment, either as owner or as the proprietor 
of a qualified right in it, and either held personally or 
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by another who exercises it in ones place and naine. 
That condition of facts under which one can exercfise 
his power over a corporeal thing at his pleasure to |the 
exclusion of all other persons.” | 

The words “possess” and “possession” are found 
in Words and Phrases Judicially Defined, Vol. 6, pages 

I 

5463 to 5470. Following are some of the definitijons 
of the word “possess”: | 

i 

“According to etymology the word ‘possess’ 
means to sit upon; hence to occupy in person; to 
have and to hold. Thus the first lexical mean¬ 
ing given to the word in the Century Dictionary 
is to own; have as a belonging; property. The 
second definition in AVebster’s Dictionary is to 
have legal title to. In popular usage the wbrd 
‘possess’ includes real and personal proper!}^ to 
which one has title as his landed possessions. 
So in Scripture, ‘The house of Jacob shall fios- 
sess their possessions.’ The legal idea of pos¬ 
session, though vai*ying according to circijim- 
stances, still embraces the conception of right 
as well as that of physical control. Fuller v. 
Fuller, 84 Me. 475, 479, 24 Atl. 946.” I 

“ ‘Possessed’ is a variable term in the law, 
and has different meanings, as it is used in dif¬ 
ferent circumstances. It sometimes implies the 
temporary interest in lands, as we say ‘A njian 
is possessed,’ in contradistinction to being 
seised. It sometimes implies a corporeal hav¬ 
ing, as we say, ‘A man is seised and possessed,’ 
but it sometimes implies no more than that bne 
has a property in a thing; that he has it| as 
owner; that it is his. In this sense it may| be 
used even though an intruder may have Ex¬ 
cluded the owner for the time being, and there 
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is never any impropriety in making use of the 
term when the only possession the intruder has 
is apparently subordinate to that of the general 
owner.” Citv of Detroit v. Moran (Mich.) 7 

X. W. 180, 181. 

Following are some of the definitions of the word 
“possession”: 

“Possession is a detention or enjoyment of a 
thing which a man holds or exercises by himself 
or by another, who keeps or exercises it in his 
name. Casey r. Mason, 59 Pac. 252, 254, 8 Okl. 
()65; Tidwell r. Chiricahua Cattle Co. (Ariz.) 53 
Pac. 192, 195; Redfield v. Utica & S. R. Co. (N. 

Y. ) 25 Barb. 54, 58; Evans v, Foster, 15 S. W. 
170, 171, 79 Tex. 48; Sunol v. Hepburn, 1 Cal. 
254, 265.” 

“Possession is denoted bv the exercise of acts- 
of dominion over the property, in making the 
ordinary use and taking the ordinary profits of 
which it is susceptible in its present state; such 
acts to be so repeated as to show that they are 
done in the character of owner, and not as an 
occasional trespasser. Station v. Mullis, 92 N. 
C. 623,i 632, (citing Williams v. Buchanan, 23 
N. C. 535, 35 Am. Dec. 760); Frisbee v. Town of 
Marshall, 30 S. E. 21, 23, 122 N. C. 760 (citing 
Williams v. Buchanan, 23 N. C. 535, 35 Am. Dec. 
760).” 

“ ‘Possession’ of lands means a foothold, an 
actual entry and possession in fact, a standing 
upon it, an occupation of it. Churchill v. On- 
derdonk, 59 N. Y. 134, 136. It is denoted by 
the exercise of acts of dominion over it, in mak¬ 
ing the ordinary use of it, and taking the 
ordinary profits from it, caring for it, having 
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it in one’s power and under his control. Where 
a husband and wife live on her land, and he 
does such acts merely as grow out of the mari¬ 
tal relations, and which must exist in every case 
where a husband lives with his wife in h^r 
home on her land, he does not have such pos¬ 
session as will constitute a covenant for quiet 
enjoyment, etc., contained in their deed of such 
land, a covenant by him running with the lan(|, 
which inures to the covenantee’s grantee. My- 
gatt V. Coe, 42 N. E. 17, 21 147 N. Y. 456.” | 

‘‘Possession is that condition of fact under 
which one can exercise his power over a cor¬ 
poreal thing to the exclusion of all others. Eide 
V. Frayser (U. S.) 24 Fed. 460, 463.” | 

“Possession is the detention or enjoyment qf 
a thing which we hold or exercise by ourselves 
or by another who keeps or exercises it in odr 
name. Civ. Code La. 1900, art. 3426.” i 

“ ‘Possession,’ as used with relation to ah 
action or trespass on real property, means ‘ thqt 
position or relation which one occupies with re¬ 
spect to a particular piece of land which giveis 
to him its use and control and excludes all 
others from a like use or control.’ Fort Deah- 
bom Lodge v. Klein, 3 N. E. 272, 273, 115 Ill. 
177, 56 Am. Eep. 133.” 

“By possession is meant that by which one 
can exercise his power over property at his 
pleasure to the exclusion of all others. Gilker- 
son-Sloss Commission Co. v. London, 13 S. "Wt. 
513, 514, 53 Ark. 88, 7 L. E. A. 403.” 

“ ‘Possession,’ when applied to land, is nearly 
synonymous with ‘occupancy,’ and may, in con¬ 
templation of law, exist in the same manner by 
and through a tenancy. Walters v. People, 21 
Ill. (11 Peck) 178.” j 
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“Possession of real property implies some¬ 
thing more than the mere right to enter upon 
the same and look at the same, or occupy the 
same. Possession of real property implies the 
right to oecupv and enjoy it. Bailey v. Bond, 
(U. S.) 77 Fed. 406, 408, 23 C. C. A. 206.” 

“A ‘possession’ is something more than a 
mere right or title whether to a present or 
future estate. It implies a present right to 
deal with the property at pleasure, and to ex¬ 
clude other persons from meddling with it. Sul¬ 
livan V. Sullivan, 66 N. Y. 37, 41, 42. The heirs 
of a testator who has by will created a valid 
life estate, followed by a void remainder, can¬ 
not, merely as reversioners, maintain an action 
for partition under Code Civ. Proc. Sec. 1537, 
whicli applies only where the apparent devise 
of the present estate is alleged and proved to 
be void. Garvey v. Union Trust Co., 29 App. 
Div. 513, 518, 52 N. Y. Sup. 260.” 

“Possession” is defined in 31 Cyc., page 925, as 
follows: 


“Possession of land has been defined as the 
holding of it and the exclusive exercise of do¬ 
minion over it.” 

In Am. & En. Enc. of Law, page 1030, this definition 
of “possess” is given: 

“ ‘Possess’ is a variable term in the law and 
has different meanings as it is used in different 
circumstances. It sometimes implies a tempo¬ 
rary interest in lands; as we say a man is pos¬ 
sessed, in contradistinction to being seized. It 
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sometimes implies a corporal having; as we saiy 
a man is seized and possessed. But it sometimes 
implies no more than that one has a property 
in a thing; that he has it as owner; that it is 
his.” I 

The definition between actual and constructive pos¬ 
session is not important in this discussion. The tes¬ 
tatrix had actual possession of the lots in Talburtt’s 
Sub-Division which she ownied absolutely at the tinfe 
of her death; and she had no possession, constructiye 
or otherwise, of the property which her mother held 
as her dower in the estate of the latter’s husband. We 
freely concede that the use of the term “now pos¬ 
sessed” would apply equally to that which she was 
possessed constructively as well as that of which the 
testatrix has actual possession. 

In Leslie vs. Bothers, 2 Chancery 499, 506, 63 L. J|. 
Ch. 617, 71 L. T. Eep. N. S. 134, 7 Eeports 600, pos¬ 
session is given a double meaning—^neither of which 
is that claimed by the appellant, as follows: 

“ ‘In an instrument dealing with real estate 
‘possession’ means broadly one of two thingsl. 
It may mean what has been styled * * * 

‘physical possession,’ as when a tenant in fee 
occupies and farms his ovm land, or if not 
farming his own land, still occupies in the sense 
of receiving his rents from his tenants. In that 
connection, the alternative to ‘possession,’ natl- 
ural, proper, technical, strictly legal, is receipi 
of the rents and profits. Again, ‘possession? 
in a legal instrument is frequently used 'with 
reference to the title, and to designate that title 
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which is enjoyed in preseyiti as distingxiished 
from that which is to be enjoyed in futuro — 
the distinction being between an estate in pos¬ 
session and an estate in remainder, reversion, 
or expectancy. In most legal instruments 
* * : * it is generally possible to give to the 

word: ‘possession’ either one or the other of 
these two meanings, although, no doubt, they 
occasionally overlap one another.’ ” 

It has been so held in the Federal courts: 

“Possession of real property implies the 
right to occupy and enjoy the same. Redfield 
V. Railroad Co., 25 Barb. 54-58. In the case of 
Sullivan v. Sullivan, 66 N. Y. 37, the court says: 

‘Possession is something more than mere 
right or title, whether to a present or future 
estate. It implies a present right to deal wdth 
the property at pleasure, and to exclude other 
persons from meddling wdth it.’ 

‘ The possession of land is the holding of, and 
exclusive exercise of dominion over it.’ Booth 
V. Small, 25 Iowa, 177; Am. & Eng. Enc. Law, 
tit. ‘Possession.’ ” 

‘ Bailey v. Bond, 77 Fed. 403, 409. 

“A tenancy implies a holding and possession 
of lands as distinguishable from a mere valid 
claim of right or an estate to vest in possession 
in futuro. 

Clift V. White, 2 Kern, 519. 


See, also; 

Burrell’s Law Dictionary, title “Possession.” 
Sullivan vs. Sullivan, Supra. 
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From all the circumstances in this case, it is clear 
that the testatrix intended to limit the second park- 
graph of her will to that property which she actually 
possessed at the time of her death. 

i 

I 

If the only real estate to which the testatrix was 
entitled was the vested remainder in the property 
known as “Chichester” or “Talburtt’s Subdivisiorj” 
there might be some ground for the contention that the 

j 

vested remainder was to be disposed of under the sec¬ 
ond paragraph of the will. But such is not the cade. 
The testatrix had two -.eparate and distinct estates in 
the property known as Chichester or Talburtt’s Sub¬ 
division, namely, a fee title which she actually pos¬ 
sessed when she made her will and at the time of her 
death, and, secondly, the vested remainder. It ils, 
therefore, clear that by the use of the term “now pos¬ 
sessed,” and especially “now,” the testatrix intended 
to distinguish between the two interests. 

Another important thing to remember is that the 
testatrix was one of six children and she held merely 
an undivided one-sixth interest in the real estate in 
Talburtt’s Subdivision in wdiich her mother had a life 
interest, which was not divided into lots until after the 
mother’s death. In other words, she was simply a ten¬ 
ant in common in remainder with her brothers and sis¬ 
ters. Therefore, at the time she made her wdll and at 
the time of her death she did not know whether tlie 

i 

remainder would be partitioned in kind among her sib- 
ters and brothers or would be partitioned by sale under 
an order of the court, or, in fact, whether it would 
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be partitioned at all. Therefore, she could not have 
had the remainder in mind vhen she adopted the sec¬ 
ond paragraph of her will. 

The use of the words “real estate,” instead of 
“property,” by the testatrix in the second paragraph 
of the will indicates that she intended in that para¬ 
graph to dispose of the ten lots which she owned in 
fee. 

Since her mother, Catharine A. Talburtt, as far as 
the record discloses, enjoyed no other estate except the 
dower interest in the real estate known as Chichester 
or Talburtt’s Subdivision, it is suggested that the tes¬ 
tatrix intended to devise the remainder after the life 
interest of her mother to the appellee under the fourth 
paragraph of the will, which reads as follows: 

“I give and bequeathe to my aforesaid daugh¬ 
ter all my interest in the estate of my mother, 
Catharine A. Talburtt, should I be entitled to 
any such interest at the time of my demise.” 

If the testatrix did not intend to devise Iho ’’'"•nain- 
der by the fourth paragraph, it is clear that it passed 
under the sixth paragraph. It is important to observe 
that in the: last mentioned paragraph the testatrix 
uses the terms “now possessed hy me” and “hereafter 
acquired hy me” inHS^&i- distinction with each other, 
showing clearly that when she used the expression 
“now possessed” in the second paragraph of the will 
she meant that property in Talburtt’s Subdivision in 
which she then had a present interest, and it is equally 
clear that by the words “hereafter acquired by me” 
the testatrix intended to devise that property of which 
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she should come into enjoyment after she made her 
will, or after her death. 

* I 

Concerning Points 2, 3, 4 and 5 of Appellant's Brief. 

I 

The appellee has no quarrel with the propositions 
of law announced in points 2, 3, 4 and 5 of appellant’s 
brief, but she cannot follow the labored attempt of the 

I 

appellant to apply those rules of law to the facts jn 
this case for the reason hereinbefore stated in this 
brief. i 

CONCLUSION. I 

I 

It is respectfully submitted by the appellee, in con¬ 
clusion, that, from the language used by the testatiiix 
in her will and from the surrounding facts and cir- 

i 

cumstances, the testatrix intended by the second para¬ 
graph of her mil to devise to the appellee and the 
devisor of the appellant only that interest in ‘ ‘ Chiches¬ 
ter” or “Talburtt’s Subdivision” which was pos¬ 
sessed by her at the time of the making of the will or 
at the time of her death, and not that part of the sub¬ 
division in which she simply had an undivided remain¬ 
der in common with her brothers and sisters, after the 

i 

death of her mother. i 

Jo. V. MORGAN, I 

Attorney for the Appellee}. 

DOUGLAS, OBEAR & DOUGLAS, | 

Of Counsel. \ 
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